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Today’s event
•
•
•
•
•

Thank you to AMII for hosting
Participation is very much encouraged
Verbal and chat forum questions welcome
You will get the slides
Feel free to connect with me on

Learning outcomes…
By the end of this event you will have
gained an insight into:
• New Supervision Strategy
• Fallout from the BI Test Case
• ICOBS + IDD requirements

Bear in mind…
• Today is not formal ‘advice’
• It is an summary of the key issues
• It should, at least, get you thinking or
confirm that you are on the right path!

Today
1. New Supervision Strategy
i. BI Test Case
ii. Pricing
iii. Harm indicators

2. ICOBS + IDD
3. Brexit

1. New Supervision
Strategy

Read VERY carefully

Read VERY
carefully

1.
2.
3.
4.

Firms’ response to Covid
Governance and oversight
Bedding in of SMCR
Incentive arrangements incl remuneration for
firm and staff
5. Business models incl distribution chains,
product oversight and design, sales and
renewals, conflicts of interest and ARs
6. Uncertainty brought about by the BI court case
and handling of claims, complaints and ongoing
communications
7. EU withdrawal + actions that need to be taken by
31/12/20

i. BI Test Case

1. Crux of judgment
• The court ruled that the majority of businesses who
hold NDBI and closed due to the pandemic are entitled
to be compensated (21 lead policies, 700 types of
policy and 60 insurers)
• Insurers should reflect on the clarity provided and,
irrespective of any possible appeals, consider the steps
they can take now to pay claims
• It also provides persuasive guidance for the
interpretation of similar policy wordings and claims, that
can be taken into account in other court cases including
rest of UK, by the FOS and by the FCA in looking at
whether insurers are handling claims fairly

• The test case was not intended to encompass all possible
disputes, but to provide clarity on key contractual
uncertainties and causation issues. It does not determine
how much is payable but provides the basis for doing so
• FCA have published guidance setting out expectation
that, following final resolution of the test case (including
any appeals), insurers should apply the judgment in reassessing all outstanding or rejected claims and
complaints
• FCA have issued a statement on considerations that
should be taken into account when applying deductions of
government support received by policyholders

Broker’s duties
• Assessing the insured’s needs
• Not obtaining insurance
• Not obtaining the insurance the
insured wanted
• Not obtaining insurance
meeting the insured’s needs
• Not exercising discretion in a
reasonable way
• Failing to act with reasonable
speed
• Liabilities associated with NonDisclosure

• Liabilities associated with
Misrepresentation
• Not advising adequately on
the existence of and terms
of cover
• Other failure to give
competent advice
• Liabilities during the currency
of the policy
• Failure in respect of
notification and in respect of
claims
Based on Jackson & Powell Professional
Liability Chapter 10.

ii. Pricing

Are we failing
our clients?

Your job is
HUGE!

Some firms’ cultures,
processes and products have
been designed to enable them
to profit from consumer errors
and to exploit their superior
access to, or understanding of,
information on financial
products and services

What shapes Conduct Risk?
1. Corporate strategy and culture
2. Customer needs, sales strategy, product
design and governance
3. Financial promotions
4. Sales and advice process
5. After sales information
6. Claims and complaints handling
7. MI and lessons learnt

iii. Harm indicators

Harm indicators
1. Buying unsuitable or mis-sold products; customer
service/treatment (does the journey suit you or them
to incl distribution chains?);
2. Important consumer needs are not met because of
gaps in the existing range of products, consumer
exclusion (travel insurance pre-existing review);
3. Prices too high or quality too low;
4. Customers with unsuitable cover/invalid cover;
5. Customers not being provided with appropriate
information;

Cont…
6. Customers unaware of high excesses – thus any
claim is potentially unaffordable;
7. Customers not being treated fairly when they
complain;
8. Vulnerable customers (due to personal
circumstances subject to detriment);
9. Sales culture/pressure selling leading to poor
outcomes for customers;
10. Lack of due diligence when selecting insurers for
panel (why use them and does the customer buy into
this fully – would you place yours with them?);
11. Failure to fully understand requirements around
customers’ demands and needs (it will do!).

2. ICOBS and IDD

Concerns for brokers
• Mis-selling – can you establish why the policy was
sold (did you assess fully the client’s requirements
with no better wordings being available and
pandemics being hypothetical and of very low
probability)
• Poor advice – was the standard level of cover was
adequate (on what basis was the policy
recommended as suitable?)
• Have wordings changed since March and how does
this judgment affect the policies sold recently and
future lockdowns?
• Unclear, misleading and misinterpreted policy
wordings – brokers should be blameless?

In a nutshell
• Sales journey
–
–
–
–
–

•
•
•
•

Means of communication
IPID
Status disclosure
Enhanced D&N
Personalised explanations

Training
Best interests rule
Inducements
Product governance/distribution chain

IDD Focus
a)
b)
c)
d)

Application
Professional
Conduct of Business
Conflicts, PROD and Misc

a. Application

Definition?
• “‘Insurance distribution’ means the activities of
advising on, proposing or carrying out other
work preparatory to the conclusion of contracts
of insurance, of concluding such contracts, or of
assisting in the administration and
performance of such contracts, in particular in
the event of a claim, including the provision of
information concerning one or more insurance
contracts in accordance with criteria selected by
customers through a website or other media…”

Introducing
• Article 33B exemption if there is mere provision of
information (about an insurance policy) on an
incidental basis providing no further steps are taken
to assist in its conclusion
• Providing information about potential customers
(contact information) to intermediaries/insurers for
them to then follow-up is an unregulated activity for
no need for IAR status
• PERG 5.6.4BG covers those situations where a
person provides existing information they hold on
potential policyholders (for example their name and
contact details) but does not extend to information
they obtain from other means such as pre-purchase
questioning
• Otherwise IARs will be subject to 15 hours min CPD

b. Professional

Knowledge and ability
• Applies to insurers, insurance and
reinsurance intermediaries
– Eight core areas: product knowledge, applicable
law, claims and complaints process, insurance
market, ethics and financial competence
– Under SYSC employers already ensure
employees have the knowledge, skills and
expertise necessary

• 15 hours (structured or unstructured) CPD
minimum (to those involved in insurance
distribution)
• IDD CPD records to be kept for 3 years

Cont…
• Other than required by TC, no minimum
qualification is required but firms are
expected to consider employees’ compliance
with IDD training and development when
assessing their competence, and when
certifying employees under proposed SMCR

c. Conduct of
Business

1. Overarching requirements
1. Act honestly, fairly and professionally in
the best interests of the customer
2. Communicate in a way which is clear, fair and
not misleading (consider the timing as to
when to convey)
3. Ensure marketing materials are clearly
marked as promotional rather than
contractual/policy documents

4. All customers and all parts of the chain are
subject to conduct of business general
principles
5. New requirements will apply to authorised
firms who distribute policies through exempt
ancillary insurance intermediaries (you are
responsible!)

2. Pre-contract disclosures
1. What type of firm are you (insurer,
intermediary)?
2. Are you acting on behalf of the insurer or the
customer? Does this change at any time?
3. Do you own 10% or more of an insurer or vice
versa?
4. Don’t forget any credit information - SECCI

4. Intermediaries to disclose “nature and basis
of the remuneration they receive”
•
•
•

Nature – type (commission, bonus, profit share,
other financial incentive)
Basis – source (who from)
Remuneration incl non-monetary benefits

5. Firms need to present this information in a
useful way highlighting potential conflicts of
interest (only for themselves)
6. Actual amount disclosed only on request
7. Fees up front incl those that may be
charged

3. Advised and
non-advised sales
• You must identify demands and needs and
ensure what is proposed is consistent with those
demands and needs (incl non-advised)
• In a clear and unambiguous format
• Retail and commercial
• Advised and non-advised
• New business and renewal

D&N
1.

Firms must take an active role in identifying customer’s
demands and needs and these then have to be
specified, so, firms need to do:I. Obtain information to identify the D&N and match
them to available products
II. State the D&N and provide a personalised
explanation as to why a particular contract would
best meet their D&N
2. For non-advised FCA do not expect a detailed
investigation into customer’s circumstances but should
still identify D&N and provide cover that meets those
D&N and then provide a generic statement

D&N - options
1. Personal recommendation on the basis of a
fair and personal analysis
2. Contractual obligation with one or more
insurers and then name the insurer(s)
3. Offering limited market access/do not give a
personal recommendation on the basis of a
fair and personal analysis THEN
• state insurers with which you may and do
conduct business with (for that class)

Fair analysis?
• If advice is given on the basis of a fair
analysis…a sufficiently large number of
contracts of insurance available on the
market to enable it to make a
recommendation and
• A personal recommendation can only be
made on such a basis
• In each case it must be in accordance with
professional criteria re a contract adequate to
meet the customer’s needs

4. Reminder - renewals
• Applies to consumer contracts only (not
commercial or group)
• Renewals 1 to 3 years:– State current renewal premium
– State last year’s premium
– Customer should check level of cover is
appropriate and they can shop around

• Renewal 4+ years:– “You have been with us for a number of years.
You may be able to get the insurance cover you
want at a better price if you shop around.”

d. Conflicts
and PROD

1. Conflicts
1.
2.
3.
4.
5.

Manage conflicts properly rather than use
disclosure to avoid managing them
Do your client files evidence why the product is in
the client’s best interests?
Do have a documented and up to date conflicts of
interest (and G&E) policy?
Do remuneration arrangements for staff or the
firm influence placement?
Formal reporting to the management board and
regular reviews are now needed

2. Product oversight and
governance
• Product governance relates to the systems and
controls firms must have in place for the design,
marketing, distribution and ongoing management of
products throughout their lifecycle
• Could you be considered as the manufacturer of a
product? Do you influence who/what is
covered/policy limits/pricing?

• New Product Intervention and Product
Governance sourcebook (PROD)
• Design must take account of
–
–
–
–
–

customer’s objectives and interests
how to deliver fair outcomes and value
conflicts
potential for detriment
stress testing for possible scenarios

iii. Brexit

Nothing simple!
• Where is the arranger/where does the customer
receive advice?
• Local EU laws rather than pan-wide EU
• “Unless specifically excluded, the policies (or
parts of policies) to be transferred under the
proposed transfer are those where all or part of
the risk underwritten at Lloyd’s is located in an
EEA state or where the policyholder is resident in
the EEA”
• They cannot continue to service EU-based
clients with a UK risk, within the UK entity
• EU subsidiary?
• Passporting ends 31 Dec 2020

Learning outcomes…
By the end of this event you will have
gained an insight into:
• New Supervision Strategy
• Fallout from the BI Test Case
• ICOBS + IDD requirements

Thank you for your attention
0800 619 6619
branko@branko.org.uk

